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USMTN 

E.O. 11652: N/A 
TAGS: ETRD, MTN 

SUBJECT: EC COMMISSION PAPER ON MFN/SET .FCTTVF, SAFEGUARDS 

REF: GENEVA 6192 

1 . PARAGRAPH 3 BELOW SETS FORTH OUR INITIAL COMMENTS ON EC 
COMMISSION PAPER. YOU MAY INFORM ABBOT OF THESE VIEWS SO HE 
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CAN TAKE THEM INTO ACCOUNT IN DISCUSSING PAPER WITH THE EC 
MEMBER STATES ON MAY 12. 

2. COMMISSION PAPER IS TOO WEAK IN A NUMBER OF RESPECTS 
(PERMITS UNILATERAL SELECTIVITY AND CONTAINS VERY WEAK 
SURVEILLANCE/DISPUTE SETTLEMENT PROVISIONS). ON THE OTHER 
HAND, THE REVISED JAPANESE PAPER GIVEN TO U.S. DEL ON 
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MAY 3 BY NOG AMI IS TOO TIGHT IN SOME RESPECTS, PARTICULARLY 
IN CONSENSUAL SELECTIVITY. HOWEVER, THE TWO PAPERS TO- 
GETHER WITH THE 6 POINT U.S. POSITION COULD PROVIDE A USEFUL 
BASIS FOR A TRILATERAL DISCUSSION. PLEASE TRY TO ARRANGE 
SUCH A SESSION ASAP (DURING WEEK OF MAY 15 IF POSSIBLE). 

3. FOLLOWING ARE INITIAL COMMENTS ON EC PAPER TRANSMITTED 
REFTEL: 

(A) SOME PARTS OF THE PAPER ARE AMBIGUOUS OR REFER TO SUCH 
MATTERS AS "DOMESTIC PROCEDURES," "INJURY CRITERIA" AND 
COMPREHENSIVENESS OF THE SYSTEM (TYPES OF MEASURES TO BE 
COVERZD) IS NOT CLEAR. THESE POINTS CAN BE TAKEN UP IN 
TRILATERAL DISCUSSIONS. 

(B) IN PARA 2, FOURTH POINT, WE AGREE THAT THE COMMITTEE 
SHOULD PERFORM A CONCILIATORY FUNCTION. BUT WE DO NOT 
AGREE THAT THE COMMITTEE SHOULD NOT ISSUE DECISIONS OR 
JUDGMENTS ON QUESTIONS OF LEGALITY OR THE RELATIONSHIP 
BETWEEN ACTIONS TAKEN AND THE OBLIGATIONS IN THE CODE. 
THERE MAY, HOWEVER, BE SOME SCOPE FOR NON-BINDING RECOM 
MENDATIONS (PERHAPS IN RELATION TO CONSTRAINTS ON RETALIA- 
TION). 

(C) PARA 3(1) SEEMS TO PRECLUDE "SUBSTANTIVE" BILATERAL 
DISCUSSIONS WHEN MFN SAFEGUARD ACTION IS TAKEN. WE WOULD 
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NOT AGREE. 

(D) PARA 3(11) MENTIONS CORESPONSIBILITY OF EXPORTING 
AND IMPORTING COUNTRIES IN SAFEGUARD ACTIONS. IT IS NOT 
CLEAR WHETHER AND HOW EC WISHES THIS CONCEPT REFLECTED 
IN THE CODE. WE HAVE RESERVATIONS. 

(E) PARA 3 (III) SUGGESTS THAT A PROCEDURE FOR INTER- 
NATIONAL REVIEW OF ALL CASES ON REQUEST WOULD BE BALANCED 
BY THE ULTIMATE RIGHT OF THE IMPORTING COUNTRY TO TAKE A 
MEASURE CONSIDERED NECESSARY AND TO FACE RETALIATION. 

WE AGREE THAT A COUNTRY SHOULD HAVE THE ULTIMATE RIGHT TO 
TAKE MFN ACTION SUBJECT TO RETALIATION. BUT NOT UNILATERAL 
SELECTIVE ACTION. 

(F) WE HAVE RESERVATIONS ABOUT THE TWO TRACK FORMAT WHICH 
CAN BE DISCUSSED LATER. HOWEVER, UNDER THE EC FORMULATED 
TRACK I THE PROCESS SHOULD BEGIN WITH A NATIONAL INJURY 
DETERMINATION. 

(G) IN "CRITICAL CIRCUMSTANCES, "NOTIFICATION SHOULD PRE- 
CEDE ACTION (AS ARTICLE XIX PRESENTLY PROVIDES) RATHER 
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THAN BEING GIVEN SIMULTANEOUS WITH APPLICATION OF THE 
MEASURE. 

(H) IN CASE OF DISAGREEMENT AMONG THE PARTIES IN GLOBAL 
ACTIONS, THE QUESTIONS OF RETALIATION AND COMMITTEE ACTION 
WILL HAVE TO BE THOROUGHLY DISCUSSED. 

(I) UNDER TRACK II, PROCESS SHOULD BEGIN WITH NATIONAL 
INJURY DETERMINATION. MORE INFORMATION WOULD HAVE TO BE 
PROVIDED IN NOTIFICATION OF SELECTIVE THAN IN NOTIFICATION 
OF MFN ACTION. 

(J) WE DO NOT ENVISAGE UNILATERAL APPLICATION OF SELECTIVE 
MEASURES IN CRITICAL CIRCUMSTANCES, ALTHOUGH A COUNTRY 
LIMITED OFFICIAL USE 
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WOULD RETAIN THE RIGHT TO APPLY A UNILATERAL MFN MEASURE 
(SUBJECT TO RETALIATION) AND, PURSUANT TO APPROPRIATE 
PROCEDURES, INVOLVING COMMITTEE ACTION, WOULD HAVE THE 
POSSIBILITY OF CONVERTING THE MEASURE SUBSEQUENTLY TO A 
SELECTIVE BASIS. 

(K) THE FIRST PARAGRAPH IN THE EC PAPER UNDER "PROCEDURE 
AFTER ACTION TAKEN" (TRACK II) IS NOT ENTIRELY CLEAR. AS 
INDICATED ABOVE, WE DO NOT AGREE TO UNILATERAL SELECTIVITY. 
IF THE PARTIES DO NOT AGREE, THE PARTY WISHING TO TAKE 
SELECTIVE ACTION SHOULD REFER THE MATTER TO TBE COMMITTEE 
OF SIGNATORIES. WE WOULD NOT AGREE THAT THE PARTY WISHING 
TO TAKE SELECTIVE ACTION COULD TAKE SUCH ACTION IF OPPOSED 
BY THE COMMITTEE. 

(L) THE PROCEDURE FOR RESOLVING DISAGREEMENTS WHEN A PARTY 
WISHES TO TAKE SELECTIVE ACTION NEEDS TO BE DISCUSSED. IN 
GENERAL, THE EC PAPER DOES NOT FOLLOW THE U.S. POSITION 

ON SURVEILLANCE AND DISPUTE SETTLEMENT FOR CODES IN THE 
MTN. VANCE 
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